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This document applies to all Council employees  

 

This document may not be applicable to employees who transferred into BDC under 

TUPE legislation and remain on the terms and conditions of their previous 
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Introduction 

 
This policy is intended to promote fairness in the relationship between the Council 
and its employees. The Council recognises that employees are our greatest asset 
and  we are  reliant on their ability to undertake the job.  It is therefore committed to 
ensuring all employees have the appropriate resources, skills, knowledge, 
competence and aptitude to undertake their prescribed work effectively.  
 
Where employees are perceived to be performing below expectation its aim is to 
ensure that improvement is encouraged and supported and there is a fair and 
effective mechanism for dealing with any instances of poor performance that may 
arise, regardless of their cause.   
 
Where unsatisfactory performance is related to attitude and/or approach to work, this 
will be treated as a conduct issue and dealt with through the Disciplinary Policy. 
 
The Capability Policy applies to all employees except those in their probationary 
period. 
 
It complies with statutory requirements and will always be updated to ensure this 
compliance is maintained. 
 
This policy is non contractual. 
 

Key Policy Principles 

 

 Improve and maintain the standard of work performance of all employees to 
ensure each person contributes towards the Council’s aims and objectives. 

 

 Support managers in carrying out their responsibility for maintaining high 
standards of work performance by all employees. 

 

 Ensure that all employees are treated in a fair and consistent manner in relation 
to capability issues, meeting all relevant legislation.  

 

 Help protect the Council, its employees and customers from the consequences of 
poor work performance. 

 

 Identify and remedy any identified shortfall in the Council’s management provision 
by ensuring all employees receive appropriate training, guidance and resources 
to undertake their job. 
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Roles & Responsibilities 

 
Employees 

 Have a contractual responsibility to perform to a satisfactory level within 
the role to which they have been appointed 

 Are expected to be committed to achieving satisfactory levels of 
performance at all times, satisfactory being the minimum 

 Must attend any meeting convened in accordance with the Council’s 
agreed procedures 

 
Line Managers 

 Must ensure all employees know what is expected of them through 
undertaking regular 1:2:1s 

 Should ensure appropriate learning and development support is provided 
to each employee  

 Should use informal methods to resolve difficulties relating to poor 
performance in the first instance 

 Should use the Capability procedure to help and encourage employees to 
improve 

 Must record evidence relating to poor performance 

 Advise the HR Team if no improvement is achieved through informal action 
before proceeding with formal action 

 
HR Team  

 Must ensure that all employees are aware of this policy and that managers 
receive appropriate training on its application 

 Will provide advice and support to formal capability procedures 
 
UNISON 

 Must ensure representatives have an understanding of the Capability 
Policy, its application and potential outcomes available to the Council, 
should improvements not be achieved. 

 Should provide appropriate representations and support to its members in 
formal hearings. 

 
Where an employee's poor performance is believed to be the result of deliberate 
negligence – or where serious errors have been made by them – to the detriment 
of the Council, the employee will be given an opportunity to respond to any 
criticisms of their performance and to put forward any explanation they may have 
for the matters identified by the manager as poor performance. 

 
A written record of all meetings conducted under this procedure (which may be 
held virtually) will be made, either by the person holding the meeting or by an 
additional person arranged by the Council to take notes. The Council reserves the 
right to make recordings of any meeting conducted (virtually or otherwise) under 
this procedure in order to support the accurate presentation of a written record. 
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A representative of the HR Team shall be in attendance (either virtually or in 
person) at all formal stages, of this process, to ensure fairness and equity 
throughout, and advise upon the process. 

 

Procedure Aim 

 
To provide guidance on the application of the capability procedure at Breckland  
 
This procedure should be used when an employee's performance has shown 
need of support to show improvement. Its purpose is to provide a framework for 
providing support and resolve within areas of required improvement in their 
performance. The procedure outlines a path to provide informal support, to formal 
procedure and  through to potential  dismissal. 

 
Before this procedure is engaged, the employee should receive feedback from 
their manager outlining the concerns about the employee's performance and how 
their performance can be improved. This procedure is designed to be used when 
such informal discussions do not lead to the employee improving their 
performance to an acceptable level. 
 

Deciding on the best procedure 

 
The line manager must decide whether a disciplinary or a capability procedure is 
most appropriate. 

The line manager should meet with their employee to find out more on whether 
the issue is due to either: 

 Conduct 

 Capability 

 
If it's a conduct issue 
Conduct is about an employee's behaviour at work. 

Usually it's a conduct issue if the employee has control over their actions. For 
example, calling in sick when they're not genuinely ill. 

To deal with a conduct issue, the line manager should follow the disciplinary 
procedure. 
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If it's a capability issue 
Capability is about an employee's ability to do their job. 

Usually it's a capability issue if the employee has no control over it. This can be 
relating to skill, aptitude, health or any other physical or mental quality.  For 
example, if an employee becomes unable to do their job due to an illness and 
adjustments or support cannot help. 

For a capability issue, the line manager should follow the Capability Procedure 
as set out below. 

If it's not clear 

It's not always clear whether an employee's poor performance is due to 
capability or conduct. In these instances managers should seek advice from the 
HR Team before proceeding.  Remember the Council should always carry out a 
full and fair procedure before deciding on any remedial action. 

Possible reasons for under-performance 

 
If performance issues start to arise it is essential that the Line Manager correctly 
identifies the root of the problem, thus ensuring this is appropriately dealt with. 
 
It should not be assumed that all performance issues are due to lack of effort as 
there could be other related causes which need exploring further such as:  
 

 Inadequate or insufficient training 

 Poor systems of work  

 A lack of understanding by the employee on their roles and responsibilities 
and the priorities within these – this could be through information not being 
explainied properly or appropriate and timely feedback not being given 

 Unreaslistic targets 

 Ill health – Managing Absence Procedure  

 Qualifying disability where reasonable adjustments are required under the 
Equality Act. 

 
From an employee perspective triggars to poor performance could come from  
 

 Their own health – either physical or mental  

 Personal problems 

 Real or perceived work over load causing stress and fatigue (i.e trying hard 
but not achieving tangible results). 

 
The above should be explored and, if possible, resolved as part of any informal 
capability process. The trigger to moving to a formal capability process would be 
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the lack of improvement in a specific area which had been clearly identified within 
the 1:2:1 process, or a personal development plan. 

Informal action 

 

General Day-to-Day Management 

Where shortfalls in performance are identified, it is the Line Manager’s 
responsibility in the first instance to consider whether the matter can be dealt with 
informally, through their day-to-day management and 1:2:1 meetings. This 
process should be clearly evidenced and recorded so that the employee is fully 
aware there is a shortfall in performance. The majority of performance issues will 
be resolved promptly through this approach. If this is not the case then the Line 
Manager should proceed to an Informal Capability Meeting.  
 

Informal Capablity Meeting  

This should take place at the earliest opportunity and, if necessary, replace the 
normal 1:2:1 meeting. The Line Manager must: 

 Explain clearly the shortfall between the employee’s current level of work 
and that of the expected level of performance and seek to understand any 
underlying reasons for the perceived poor performance – (see Possible 
Reasons for Poor Performance Section). 

 Clearly articulate the necessary improvements required to achieve the 
desired level of performance and gain the employees commitment to 
achieving these.  To provide some structure to this the Performance 
Improvement Plan Template. 

 Set a reasonable timescale to improve with clear indicators on how the 
performance will be measured. A reasonable time period is dependant on 
what improvements need to be made and how regularly the employee will 
have the opportunity to demonstrate the improvement therefore it is usually 
expected to be around 4 to 6 weeks.   

 Agree any support, training or advice that will be given to the employee 
with timescales. 

 Ensure that the employee understands that the formal procedure will be 
invoked if the standard is not met. 

 
Records of this meeting (which may be held virtually) must be taken, the content 
agreed with the employee and a copy provided to HR to be placed on the 
employees personal file. The employee must have sufficient detail to enable them 
to know precisely what improvement is expected of them, and as long as they 
have been given a reasonable amount of time and a reasonable amount of 
support to enable them to improve, the line manager is entitled to consider more 
formal action if the standards have not been met.  
 
 
 
What happens at the end of the Review Period 
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a) If the employee has now met the required performance standard they will be 

encouraged to maintain this improvement.  The Line Manager should record 
the outcome, share this with HR for the personal file and conclude the 
process. 
 

b) If some improvement has been made but the standard has not yet been met, 
the review period may be extended. 

 
c) If there has not been the desired improvement the Line Manager will consider 

initiating the Formal Capability Procedure. 

Formal action 

 
Where informal action has been unsuccessful, repeat behaviour occurs or where 
the shortfall is deemed to be of a particularly serious nature, it may be appropriate 
to commence formal action. Formal action should only be triggered by the Line 
Manager if there is clear evidence to support the proceedings and the informal 
action has failed to reach the desired level of performance.  
 
Formal Capability Steps 
 

First Formal Meeting 

 
The employee will be sent a letter asking them to attend a formal meeting which 
can held either face to face or virtually.  The letter inviting the employee to the 
formal capability hearing will  
 

 Outline why the employees performance is considered to be unsatisfactory 

 State the time, date, giving at least 7 calendar days’ notice 

 Inform them who will chair the meeting 

 Inform them that they have the right to be accompanied to the hearing by a 
colleague or trade union representative 

 That it may lead to dismissal 

 Remind the employee that they can either access the Capability Policy 
through the Intranet or ask HR for a copy 

 
During the Meeting 
 
The meeting will usually be chaired by the employee’s Line Manager, with HR 
support as appropriate. The meeting should include: 
 

 A review of events and progress to date (clear reference needs to be made 
to the informal process followed, outcomes and evidence as to why 
progression has been made to the formal process) 
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 A discussion around the shortfall in performance with a view to 
establishing any underlying reasons that have not been identified 
previously 

 Agreement of the performance improvement required and targets for 
achievement 

 A discussion around what further training and support may be offered 

 Full consideration of any extenuating circumstances that maybe affecting 
the employees performance. 

 
The purpose of a meeting is to discuss the employee's performance, any 
underlying reasons for the shortfall in performance, what support can be offered 
and agree what measures should be taken, with timescales, to enable 
achievement of the required standard of performance.  
 

Possible Outcomes from the Meeting 

a. A decision to take no further action 

b. Agree to resolve minor under performance issues through informal 
meetings 

c. Issuing  of a Performance Improvement Plan (PIP) – see below  
 

d. Seek to resolve the issue through another procedure where capability 
is not the underlying reason for under performance (i.e. disciplinary, 
absence) 
 

e. Through consultation with the employee, transfer to an alternative post 
if this is available 

 
 

f. Dismissal with contractual notice – this usually only occurs at the end of 
the first formal meeting if all parties are agreed that regardless of 
positive intervention acceptable performance will not be achieved. 

After the Meeting 

The outcome of the meeting will be documented and the employee will receive a 
letter within 7 calendar days outlining the outcome and, if a Performance 
Improvement Plan (PIP) is issued detals of this will be provided.  

 

What is Performance Improvement Plan (PIP) 

A Performance Improvement Plan is a specific action plan which clearly shows 
what activities, behaviours and improvements are required by the employee. 

Appendix A has a Performance Improvement Plan template. 

The Performance Improvement Plan should include: 
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 The specific nature of the performance/capability issue 

 The improvement that is required and action taken by management to 
assist the employee achieve the improvement 

 The support, training, advice, adjustments that have been made or will be 
provided to help the employee improve 

 The timescale for the required improvement – this will depend on the 
nature of the job, but must allow sufficient time to allow improvement and 
further assessment.  It is unlikely to be longer than 8 weeks in the first 
instance 

The Performance Improvement Plan is equivalent to a warning under the 
Disciplinary Procedure. If, after 12 months, the employee’s service has been 
satisfactory and there have been no further capability issues, the warning will be 
disregarded in any future capability action. 

What to do at the end of the Monitoring Period 

At the end of the agreed monitoring period the line manager should arrange a 
review meeting to discuss the progress made against the PIP and inform the 
employee of the outcome of this review period.  HR will support this meeting as 
appropriate. This meeting can be face to face or virtual as appropriate. 

The invite to the meeting should: 

 State the time, date, giving at least 7 calendar days’ notice 

 Inform them who will chair the meeting 

 Inform them that they have the right to be accompanied to the hearing by a 
colleague or trade union representative 

 That it may lead to dismissal on capability grounds 
 

Possible outcomes are: 

 If there is a sustained and satisfactory improvement then the Line 
Manager should confirm that they are now satisfied with the 
performance and formally conclude the capability procedure.  It should 
be made clear to the employee that if there is any relapse of capability 
over the next 12 months the capability procedure can be re-
commenced. This includes re-commencing at the point it was 
previously resolved. To this end, the outcome will be recorded on their 
personal file, of which they will receive a copy.   

 If the Line Manager has seen progress, but the required standard has 
not yet been met (i.e. due to illness, holidays, capacity within the team) 
but believes it can be in the near future, an extension to the timings of 
the performance improvement plan could be implemented in line with 
guidance from HR.  An example of an extension would be that an 
employee has taken two weeks’ leave during the four week review 
period, therefore the overall review period would be extended to six 
weeks.  In the cases of long-term absences, Line Managers may also 
extend the review by a reasonable period to enable the employee to 
settle back into the work environment and demonstrate their 
improvement.   
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 If the Line Manager is not satisfied with the employee’s performance as 
there has been no significant and sustained improvement and there is 
no acceptable explanation for the lack of improvement, a second 
capability meeting will be convened. 

Second Formal Capability Meeting 

 
The second formal meeting will follow the same format as the first meeting.  It can be 
held face-to-face or virtually, is usually chaired by the Line Manager and supported 
by HR.    
 
(See First Formal Meeting & During the Meeting Section). 
 
Possible Outcomes 
 
After the Chair has heard the case, the employee’s response and any additional 
evidence, they will decide whether to: 
 

 Take no further action because acceptable performance has now been 
achieved 
 

 Recommend further training or coaching 
 

 Consider suitable alternative employment opportunities 
 

 Confirm that the performance remains unsatisfactory thus giving the employee 
a final written warning through stating clearly where the employee has not met 
the required performance standards.  Alongside this, an extended 
Performance Improvement Plan will be issued clearly stating: 

o The targets for improvement 
o Any measures, such as additional training, support or supervision, 

which will be provided to the employee with a view to improving 
performance 

o The period for review and the system for monitoring performance; and 
o The consequences of failing to improve 
o Dismissal with contractual notice  

 
After the Meeting  
 
The outcome of the meeting will be documented and the employee will receive a 
letter within 7 calendar days outlining the outcome. 
 
If the outcome is that the employee is to be dismissed, the letter should inform them 
that they have the right of appeal and to whom.  In all cases, except gross 
incompetence, employees have the right to their contractual notice. 
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What to do at the end of the Second Monitoring Period 
 
At the expiry of the review period, the Line Manager will write to inform the employee 
of the outcome: 
 

 If there is a sustained and satisfactory improvement then the Line Manager 
should confirm that they are now satisfied with the performance and 
formally conclude the capability procedure.   It should be made clear to the 
employee that if there is any  relapse of capability over the next 12 months 
the capability procedure can be re-commenced.  This includes re-
commnecing at the point it was previously resolved.  To this end, the 
outcome will be recorded on their personal file, of which they will receive a 
copy.  
 

 If the Line Manager has seen progress has been made, but the required 
standard not yet met (i.e. due to illness, holidays, capacity within the team) 
but believes it can be in the near future, an extension to the timings of the 
Performance Improvement Plan could be implemented in line with 
guidance from HR. 
 

 If the Line Manager is not satisfied that the employee’s performance as 
there has been no significant and sustained improvement and there is no 
acceptable explanation for the lack of improvement a Final Capability 
Hearing will be convened. 

 

Final Capability Hearing  

 
If the employee has not demonstrated an improved and sustained performance by 
the date of expiry of the review period set out in a final written warning, or if there is 
evidence of further poor performance whilst the final written warning is still active, the 
Council may decide to hold a Final Capability Hearing following the same criteria as 
the previous two hearings. 
 
If the Council decides that the employee’s performance is unsatisfactory following the 
Final Capability Hearing, the Council may decide to: 
 

 Dismiss the employee – A decision to dismiss must be approved by the HR 
Manager and respective Chief Officer.  Dismissal will normally be with full 
notice or payment in lieu of notice. Dismissal on grounds of capability covers 
the employee’s ability to do the job unlike misconduct. It does not depend on 
any “fault” on the part of the employee. If an employee’s health or abilities are 
not up to the demands of the job then, provided the Councils act fairly, 
dismissal can be justified. 

 Demote the employee; or 

 Give an opportunity via another vacancy within the employee’s abilities which 
the the employee could fill (redeployment) 
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Important Points to Note  

 
During all formal stages of the capability procedure the Council and the employee 
could consider if the Council has a suitable vacancy this should be offered to the 
employee, the employee does not have the right to have their previous terms and 
conditions preserved, but the employee is entitled to appropriate notice before they 
start the new role. 
 
If an employee is placed on a PIP or receives a warning this would impact on the 
performance appraisal grade which would impact on the  employees pay review after 
the performance review/appraisal has been concluded. 
 
If, at any time, it is felt that the employee is not capable of performing their duties due 
to ill health, then the Line Manager should refer this case directly to HR.  This can be 
at either the informal or formal stages of this Policy.  Any decision to offer alternative 
employment or dismiss on these grounds must be fully supported by an Occupational 
Health report. 

Any alternative employment offered on medical grounds will not be subject to 
protection in terms of hours or grade. 

 
A record of a sanction will normally remain active for 12 months from the date of the 
sanction, after which time it will be disregarded for the purposes of any future actions 
undertaken under this procedure. 
 

Appeals 

Employees have the right of appeal after each formal stage of the Capability 
Procedure.  An appeal must be submitted to the HR Manager within 7 calendar days 
from the decision being communicated, clearly stating the grounds of their appeal. 
 
Employees will be informed in writing of the date, time and place of the appeal (which 
could be held virtually, where appropriate) and will be given 7 calendar days’ notice.  
They can be accompanied by a colleague or union representative.  They must take 
all reasonable steps to attend the meeting.  If, for any reason, the date is not suitable 
the employee should advise HR of an alternative day when they are available.  This 
should be within 7 calendar days of the original date.   
 
The Manager chairing the appeal shoud have had no direct previous involvement in 
the case.  
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Additional Information 

 
Gross Incompetence 

In exceptional circumstances, the actions and/or omissions of an employee may be 
considered to be grossly incompetent. This would occur when the actual/potential 
consequences of any action/omission are considered so serious as to render the 
continued employment of the employee impossible (e.g. where others are put at risk 
of serious injury or the Council’s finances or reputation is put at serious risk). 

In such circumstances the employee may be suspended from duty on full pay or 
allocated alternative work, pending further investigation and a formal disciplinary 
meeting 

At this meeting the employee may be dismissed, without notice, if the lack of 
capability is considered to be so serious as to amount to gross incapability. 

 Data Protection and Record Keeping 

Records of capability hearings will be kept confidentially on personal files in 
accordance with the General Data Protection Regulations 2018.  This record will be 
the official record. If, after 12 months, the employee’s performance has been 
satisfactory and there have been no further issues, the warning will be disregarded in 
any future capability action. 

 Non-attendance at a Capability Hearing 

If either the employee or their representative is unable to attend a hearing due to 
sickness or another substantial and valid reason, the meeting may be postponed and 
rearranged.  

Medical opinion may be sought from Occupational Health (OH) to confirm whether 
the employee is fit to attend the meeting; where the stress of the situation is behind 
the absence, it can be in everyone’s interest to progress with a resolution.  

Where a hearing is re-arranged, all parties will be notified of the revised date. If the 
employee is unable to attend the re-arranged meeting the circumstances, OH advice 
(where applicable) and the seriousness of the situation will be considered.  In most 
circumstances the meeting will be held in the employee's absence. Employees will 
have the option of requesting that their representative be allowed to present the case 
in their absence or submit a written representation, holding the meeting at an 
appropriate alternative venue can also be considered. 

 Link with Disciplinary Policy 

If, at any stage in the procedure following investigations, a manager feels that the 
causes of the poor performance/attendance relate to conduct, the Disciplinary Policy 
will be invoked.  
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Frequently Asked Questions 

 

Question Answer Policy Section 

If a member of my team is 
not performing to the 
required standard what do 
I do? 

 

Initially use the 121 process 
to establish exactly where 
you are at by:  

 Checking the team 
members 
understanding of what 
has been requested 
of them  

 Dealing with any 
ambiguity  

 Offering support as 
required, such as 
training, mentor  

 
If there is no improvement 
you will need to consider the 
informal capability route first 

Informal Action – 
General Day to Day 
Management 

 
 
 
 
 
 
 
 
 
 
 

Informal Action - 
Informal Capablity 
Meeting 

If I have addressed under 
performance in 1-1’s what 
is the next step 

 

If there is no improvement or 
that improvement is not 
sustained explain that you 
are going to move into 
Capability process on an 
informal basis initially 

 
During this try to establish if 
there are any underlying 
reasons for the poor 
performance that have not 
been identified through your 
general day to day 
management.  

 
Address any issues arising in 
a positive manner and 
monitor progress. 

Possible Reasons for 
Underperformance 

 
Informal Action 

What is the period for the 
informal improvement 
plan 

 
 
 
 
 
 
 
 

This needs to be long 
enough for a member of staff 
to demonstrate that they 
have both improved and can 
sustain this improvement.  
For example, if tasks are 
weekly no more than a month 
of monitoring should be 
required. 

Informal Action - 
Informal Capability 
Meeting 
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What if we see an 
improvement in one area 
but not others 

 

Congratulate your member of 
staff.  Be clear that this is 
what you wanted.  What can 
you do together to achieve 
this level of performance 
across all areas.  

 
Address any issues raised.   

 
Consider extending the 
informal process to take 
account of the improvement. 

Informal Action – what 
happens at the end of 
the review period. 

How often do I hold 1-1’s 
when a member of my 
team is underperforming 

 
Whilst on an informal plan 
how often should the 
manager hold a review 
meeting? 

 
Whilst on a formal plan 
how often should the 
manger hold a review 
meeting? 

As often as is necessary.   
 

Managing a capability case 
can be time consuming for all 
parties however it is very 
important that this time is 
made available to gain a 
positive outcome.   

 
Agree check in times up front 
so these could be weekly, 
daily somewhere in-between.  

Informal Action  
 

 
 
 
 
 
 
 

Formal Action 

What if they don’t agree 
with that they are under 
performing 

 

Be clear with your evidence.   
 

If possible, show what 
acceptable looks like so that 
the shortfall can clearly be 
seen. If the issue is more 
behavioural identify another 
team member that they need 
to be more like – accepting, 
we are all individuals!! 

Informal Action  - 
Informal Capability 
Meeting 

 
 

What if they are under 
performing due to mental 
health issues 

 

Speak to HR in the first 
instance to agree an 
approach that the individual 
will find acceptable and 
ensure the most positive 
outcome for all. 

 

At what point do I take the 
informal process to 
Formal 

 

Where no recognisable 
improvement has been made 
or improvement is not 
sustained over the agreed 
period.  You will need to be 
clear with the member of staff 
of the continued shortfall and 
the progression to a more 
formal process alongside the 

Informal Action – what 
happens at the end of 
the review period 
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possible outcomes of this 
shift. 

What happens if following 
an informal process we 
see a dip in performance 
again 

 

Capability is retained on an 
employee’s file for 12 months 
therefore if there is a dip at 
any point then the line 
manager would pick up 
where they left off.  In this 
instance it could be that the 
informal process is 
concluded and the formal 
process is commenced. 

 

How many times can you 
go on an informal process 

 

If the shortfall in performance 
is related to the same area of 
work then you would not 
expect to revisit the informal 
process more once in a 12 
month period unless it was a 
minor dip in performance  
anything more in returning to 
the process the expectation 
would be that the Formal 
Process would be started. 
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Capability Procedure Flowchart 
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Appendix A   
 

 
This form is to be used by a manager and employee to collate and record information regarding performance concerns.  This can be used in 
both the informal and formal part of the process.  This will enable both the manager and employee to be clear about what improvement is 
required by the employee, when this needs to be achieved by and the support that will be provided.  
 
All targets should be SMART – specific, measurable, achievable, relevant and timely.  
 
Employee: …………………………………Manager: …………….………    Date for Improvement : ………………Review date: ………………  
 

No. Performance /Capability issue  What improvement is 
required 

 

Support/training/ adjustments 
required 

Date 
Completed 

For managers to 
complete 

Review 
Comments 

For managers to 
complete 

  
 
 
 
 
 
 

    

  
 
 
 
 

    

      

Performance Improvement Plan Template 
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Employee Signature:       Date:   /  /   

 

Manager Signature:       Date:   /  /   

 


